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THE REAL ESTATE AGENT  

FIRPTA Q&A

1.  Withholding Agent: You are a withholding agent if you are a U.S. or foreign person that has control, receipt, custody, disposal, or payment of any item of income of a foreign person that is subject 
to withholding. A withholding agent may be an individual, corporation, partnership, trust, association, or any other entity, including any foreign intermediary, foreign partnership, or U.S. branch of 
certain foreign banks and insurance companies.

2.  Qualified Substitute Statement: A letter provided by the Qualified Substitute, in place of the Certificate of Non-Foreign Status with seller’s Tax Identification Number. This letter ensures the buyer 
the Certificate of Non-Foreign Status has been collected to verify the seller is NOT foreign. Upon IRS inquiry, the Qualified Substitute will provide the Certification of Non-Foreign Status to verify 
why FIRPTA tax was not withheld. 

    What does FIRPTA stand for?

 A: Foreign Investment Real Property Tax Act

  Is FIRPTA a new requirement?

  A: Not exactly, the Act was passed in 1980. The Oregon forms 

typically used in real estate transactions changed in 2019 focusing on 

the buyer’s FIRPTA responsibility.

   Why does FIRPTA say the buyer is responsible as the 
Withholding Agent1?

  A: Since the buyer is bringing the funds to the transaction and will 

be the one holding the real property in the end, the IRS expects the 

buyer to withhold a certain amount to cover the FIRPTA tax due. If 

directed by the parties, escrow will deduct FIRPTA withholdings from 

seller proceeds. 

   How does First American simplify the process for the 
buyer/seller/agents? 

  A: First American will ask the sellers if they are foreign. If the seller 

says they aren’t and signs a certification, First American will provide 

a Qualified Substitute Statement2 to the buyer as evidence for the 

buyer to retain. If the seller IS foreign, First American will assist with 

processing paperwork and then remit and track payment to the IRS.

    How do you know if FIRPTA withholding is required?

  A: In general, a foreign person is a non-resident alien individual, 

foreign corporation, foreign trust or foreign estate, but not a resident 

alien individual.

   Who pays the tax?

  A: It is the buyer’s responsibility to make sure the FIRPTA withholding 

tax is paid from the seller’s proceeds at closing. 

   How much is the FIRPTA Tax? 

  A: The tax is 10% or 15%, depending on the sale price and buyer’s 

use of the property. 

    What does First American provide to prove they 
collected the Certification of Non-Foreign Status?

  A: First American will issue a Qualified Substitute Letter. This 

document ensures the buyer we have collected the Certification and 

will keep it in our records, per IRS guidelines. 

   Are there exemptions from FIRPTA? 

  A: Yes, there are exemptions to FIRPTA. Questions pertaining to 

FIRPTA exemptions should be directed to a tax professional. 

More information can be found at https://www.irs.gov/individuals/international-taxpayers/firpta-withholding
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